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fHntteb States Court of glppeate 

DISTRICT OF COLUMBIA 

January Term, 1945 


No. 8778 

Ellis 0. Jones, appellant 

v. 

United States of America, appellee 


APPEAL FROM A JUDGMENT OF CONTEMPT FROM TEE DISTRICT 
COURT OF THE UNITED STATES FOR THE DISTRICT OF 
COLUMBIA 


STATEMENT OF THE CASE 

On May 22,1944, appellant was adjudged guilty of contempt 
of court and fined the sum of $100 by the late Chief Justice 
i Edward C. Eicher, sitting as trial judge in the case of United 
States v. Joseph E. McWilliams et al ., in which appellant was 
a defendant (Br. 2; App. 10) , x Appellant was acting as his own 
attorney in the trial and the contempt arose out of his conduct 
in the courtroom (Br. 2; App. 9). 

On May 18, 1944, appellant made certain objections and 
motions in court with respect to the opening statement of the 
Government prosecutor. At that time the Court permitted 

1 The designation (App. —) refers to appellee's Appendix. The designa¬ 
tion (Br. —) refers to appellant's brief and (Br. App.) refers to appellant’s 
appendix. The designation (Tr. —) refers to the typewritten bill of ex¬ 
ceptions and (Tr. Ex.) refers to either of the two unnumbered exhibits at¬ 
tached to the bill of exceptions. 

Appellant has made no references in his brief to the typewritten record. 
He has, moreover, incorporated in his statement of the case (Br. 2) matters 
which are not supported by the record. Since they are clearly irrelevant to 
this appeal, appellee will make no effort to dispute or discuss them. 

(1) 
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appellant to make an argument in support of his motions which 
consumed approximately ten pages of the stenographic tran¬ 
script of the proceedings (App. 10). Among other things, ap¬ 
pellant’s argument included charges that the allegations of the 
opening statement were incorrect (App. 10). The Court took 
under advisement the various motions and objections of the 
defendants, including appellant, to the opening statement of 
Government counsel (App. 8, 10). On May 22, 1944, the 
Court indicated that it had considered the matter carefully and 
oyerruled each and all of the said motions upon which ruling 
had been reserved, noting an exception on behalf of all the de¬ 
fendants (App. 8). 

Shortly thereafter, appellant was recognized by the Court 
and renewed his objections to the prosecutor’s opening state¬ 
ment (App. 9). Although the Court ruled that it had already 
heard appellant, that he was out of order, that it would hear 
no further argument or motions from him on the subject, and 
was compelled to use its gavel several times, appellant persisted 
in his argument (App. 9). The Court thereupon stated orally: 

For your action and conduct before this Court within 
the last four minutes, the Court fines you the sum of 
$100 for contempt of this Court. In default of the pay¬ 
ment of which before 4:00 o’clock on Thursday next, 
you are to be sentenced to imprisonment in the District 
Jail until that fine and costs are paid, such sentence to 
take effect on the date when this trial ends, regardless of 
the result of the trial, and if this trial should result in 
your conviction, the sentence of the imprisonment just 
imposed, in the event the fine just imposed is not paid, 
shall be added to any other sentence that this Court may 
impose as a result of your conviction. (App. 10.) 

As reduced to writing, however, the judgment of the Court 
was as follows: 

Upon consideration of the conduct of Ellis O. Jones, 
defendant in the above entitled cause, in the stating 
of certain remarks in the presence of the Court on this 
day, 

It is this 22nd day of May, 1944, 
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Ordered, that the said Ellis 0. Jones, be, and he is, 
hereby adjudged in contempt. 

It is further ordered that the said Ellis 0. Jones’ 
punishment be, and is, hereby fixed at a fine of One 
Hundred ($100.00) Dollars, said fine to be paid on or 
before the 25th day of May, 1944, and, in the event that 
the said Ellis 0. Jones defaults in the payment of the said 
fine within the said fine fixed, then further judgment is 
to be pronounced by the Court upon the final disposition 
of the trial in the above-entitled cause. (Br. App.) 

STATUTE 

U. S. C. Title 18 § 569, R. S. § 1041. 

Judgments for fines; collection .—In all criminal or 
penal causes in which judgment or sentence has been or 
shall be rendered, imposing the payment of a fine or 
penalty, whether alone or with any other kind of punish¬ 
ment, the said judgment, so far as the fine or penalty is 
concerned, may be enforced by execution against the 
property of the defendant in like manner as judgments 
in civil cases are enforced. When the judgment directs 
that the defendant shall be imprisoned until the fine 
or penalty imposed is paid, the issue of execution on the 
judgment shall not operate to discharge the defendant 
from imprisonment until the amount of the judgment is 
collected or otherwise paid. 

SUMMARY OF ARGUMENT 

1. Appellant’s conduct, in persisting in his arguments after 
the Court had ruled and in refusing to obey the orders of the 
Court to desist, justified his being adjudged in contempt of 
court. 

2. The sentence imposed upon appellant as a result of the 
adjudication of contempt, fining him $100 and reserving further 
judgment in the event of default in payment, was not so un¬ 
certain or indefinite as to be invalid, and, in any event, the fine 
itself was a proper sentence even if the remainder of the sen¬ 
tence could not have been properly imposed. 
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ARGUMENT 

I 

Appellant’s conduct in persisting in his arguments in defiance 
of the orders of the Court was a contempt of court 

Appellant makes two points in justification of his conduct: 
(1) that he was only endeavoring to protect his own interest 
and (2) that he was not an attorney and appeared in proper 
person (Br. 3). But appellant’s interest was already ade¬ 
quately protected. He had been given the opportunity to make 
his argument at length (App. 10) and his exceptions to the 
rulings of the Court were noted (App. 8, 9). That appellant 
was not an attorney did not prevent him from understanding 
the rulings and orders of the Court nor excuse his persistence 
in arguing despite and in defiance of such rulings and orders. 
The record discloses that the Court ordered appellant to desist 
ten times before it was compelled to adjudge him in contempt 
(App. 9). This constituted misbehavior in the presence of 
the Court and fully warranted the judgment. Ex parte Landes, 
97 F. (2d) 378 (C. C. A. 2, 1938); Ex parte Terry, 128 U. S. 
289 (1888). 

II 

The sentence of the Court upon adjudication of contempt was 

proper 

Appellant’s contentions with respect to the legality of the 
sentence could not, even if correct, affect that part of the 
judgment holding appellant in contempt. Even if the sentence 
were void, at the most it would merely require that the case be 
remanded to the trial court for resentencing. In re Bonner, 
151 U. S. 242 (1894); Anderson v. Rives, 66 App. D. C. 174, 85 
F. (2d) 673 (1936); King v. United States, 69 App. D. C. 10, 
08 F. (2d) 291 (1938). 

But there is no basis for the contention that there is herein 
no proper sentence. While appellant makes several general 
statements with respect to the law as he sees it, his only ap¬ 
plication to the instant case is his conclusion that “the sen¬ 
tence imposed on appellant violated all the rules of criminal 
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practice and is illegal and void” (Br. 5). It is therefore difficult 
to understand wherein it was “indefinite, vague, uncertain and 
dependent upon a future contingency” (Br. 2). 

That the written order was the judgment of the Court is 
clear. Hill v. United States ex rel. Wampler, 298 U. S. 460, 
464 (1936). Had the trial judge directed that appellant be 
imprisoned in default of and until payment of the fine imposed, 
the sentence would have been entirely proper. Hill v. United 
States ex rel. Wampler, supra; Ex parte Jackson, 96 U. S. 727, 
737 (1877); Pierce v. United States, 255 U. S. 398, 401 (1921). 
In the absence of payment of the fine, there appears to be no 
reason why the trial judge could not have reserved during the 
pending trial or term of court the right to direct imprisonment 
until the fine was paid. Curtis v. Wilfley, 165 Fed. 893, 895 
(C. C. A. 9, 1908); De Maggio v. Coxe, 70 F. (2d) 840 (C. C. 
A. 2,1934); Nichols v. United States, 106 Fed. 672 (C. C. A. 8, 
1904); United States v. P. <& W. Coat Co., 52 F. Supp. 792, 
795 (E. D. N. Y., 1943); Fleming v. Alderman, 51 F. Supp. 
800, 802 (D. Conn. 1943). And see also In re Bradley, 318 
U. S. 50 (1943); Ex parte Lange, 18 Wall. (85 U. S.) 163 
(1873); Miller v. Aderhold, 288 U. S. 206 (1933). 

But even if the provision for further judgment in the event 
of nonpayment of the fine were void, it would merely be surplus 
and would not affect that portion of the judgment fixing the 
fine. United States v. Pridgeon, 153 U. S. 48, 62, 63 (1894); 
In re Swan, 150 U. S. 637, 653 (1893); Dodd v. Peak, 60 App. 
D. C. 68,47 F. (2d) 430 (1931); Carrollo v. United States, 141 
F. (2d) 997 (C. C. A. 8,1944); Watkins v. Merry, 106 F. (2d) 
360 (C. C. A. 10,1939); Morgan v. Adams, 226 Fed. 719 (C. C. 
A. 8,1915). 

In either event the sentence raises no question or uncertainty 
with respect to enforcement or execution. Irrespective of any 
further action by the Court the fine of 8100 imposed is a judg¬ 
ment enforceable by execution. Hill v. United States ex rel. 
Wampler, supra; Green v. Peak, 62 App. D. C. 176, 65 F. (2d) 
809 (1933); R. S. 1041, U. S. C., Title 18, § 569. There is noth¬ 
ing indefinite or uncertain about it. And none of the cases 
cited by appellant is at variance with the foregoing. 
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CONCLUSION 

The trial judge properly adjudged appellant guilty of con¬ 
tempt for his misbehavior in the presence of the Court and 
properly sentenced him. The judgment and sentence should 
be affirmed. 

Respectfully submitted. 

0. John Rogge, 

Joseph W. Burns, 

Special Assistants to the Attorney General, 

Philip R. Miller, 

Special Attorney, Department of Justice, 

Attorneys for Appellee. 
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INDEX TO APPENDIX 
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Excerpts From Record of Proceedings at Time of 

Contempt 

STENOGRAPHIC RECORD OF PROCEEDINGS 

May 22, 1944 

(The following proceedings were had in the courtroom prior 
td the entrance of the jury, and out of their presence and 
hearing:) 

The Court. With regard to the several motions to withdraw 
a juror and declare a mistrial, which the Court took under 
advisement on Thursday last, the Court has read carefully the 
transcript of the opening statement made on behalf of the 
Government and has concluded that its contents do not tran¬ 
scend the permissible bounds of an opening statement, which 
includes the privilege of counsel representing the Government 
on the one hand, and defendants on the other, to offer an out¬ 
line to the jury of what they expect the evidence on their 
behalf to show, and an outline of legitimate inferences arising 
from that evidence, an outline of the law that they claim to 
be applicable to the evidence which in good faith is expected 
to be shown, and the legitimate inferences arising therefrom. 

1 The Court therefore overrules each and all of the motions, 
upon which ruling had been reserved, with regard to the with¬ 
drawal of a juror and declaration of a mistrial. 

***** 

The Court. * * * ]VX r . Jones. 

1 Mr. Jones. Your Honor please, Mr. Rogge has indicated in 
his opening statement—he has involved me in a long series of 
activities- 

The Court (gaveling). What are you addressing yourself 
to? 

Mr. Jones. I am addressing myself to the ruling of the Court 
in limiting the amount of time in which the defendants may 
make their opening statements, and- 

The Court (gaveling). Mr. Jones- 

(8) 


9 . 

Mr. Jones (continuing). To cover the ground indicated by- 
Mr. Rogge- 

The Court. Mr. Jones, you have your exception. 

Mr. Jones. Very well. 

Then perhaps at this time it is proper to refer to a matter 
which you said could be taken up in the absence of the jury. 
The Court. The Court will hear you. 

Mr. Jones. Adverting to the opening statement with respect 
to this defendant, I wish to say that it has been revealed by 
Mr. Rogge in his opening statement that this proceeding, rather 
than being a prosecution, is a persecution, in that they intend 

to use the same perjured testimony- * 

The Court (gaveling). Mr. Jones- 

Mr. Jones (continuing). Which has been used- 

The Court (gaveling). The Court has heard you heretofore 
with respect to exceptions to the prosecution’s opening state¬ 
ment. 

Mr. Jones. I haven’t completed the particular motion which 
I wish to make on my own behalf. 

The Court. The Court rules you out of order. 

Mr. Jones. I have not completed. 

The Cou'rt. The Court rules you out of order. 

Mr. Jones. I haven’t completed a particular motion which 
I wish to make in my own behalf. 

The Court. The Court refuses to hear any further argument. 
Mr. Jones. It is no argument. I wish to make two or three 

statements which have to do- 

The Court. The Court will hear no further motions with 
regard to the opening statement. 

Mr. Jones. This defendant- 

The Court (gaveling). Mr. Jones- 

Mr. Jones. This defendant- 

The Court (gaveling). Mr. Jones- 

Mr. Jones. I am not only placed in double jeopardy but in 
triple jeopardy by this indictment. 

The Court (gaveling). Will you be seated? 

Mr. Jones. I wish to take an exception. 

The Court (gaveling). Mr. Jones. 

Mr. Jones. Yes, sir. 

The Court. For your action and conduct before this Court 
within the last four minutes, the Court fines you the sum of 
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$100 for contempt of this Court. In default of the payment 
of which before 4:00 o’clock on Thursday next, you are to be 
sentenced to imprisonment in the District Jail until that fine 
and costs are paid, such sentence to take effect on the date when 
this trial ends, regardless of the result of the trial, and if this 
trial should result in your conviction, the sentence of the im¬ 
prisonment just imposed, in the event the fine just imposed is 
not paid, shall be added to any other sentence that this Court 
ixiay impose as a result of your conviction. (Tr. Ex. pp. 1, 
9-11.) 


A - 




Stipulation.'With Respect to Argument of Appellant 

*• • 

. Prior to Contempt 


stipulation 

The parties stipulate and agree and incorporate in this bill 
of exceptions the following stipulation: 

1 On Thursday, May 18, 1944, the appellant, Ellis O. Jones, 
made a motion to withdraw a juror and declare a mistrial due 
to the alleged inflammatory and prejudicial nature of the open¬ 
ing statement of the prosecutor. The motion and argument in 
support thereof consumed approximately ten pages of the 
stenographic transcript of record. Among other things, the 
argument included the charges that the allegations of the 
opening statement were incorrect. At that time the Court re¬ 
served decision on the motion to withdraw a juror and declare 
a mistrial. 

(S) James J. Laughlin, 

James J. Laughlin, 

Counsel for Respondent. 

(S) Philip R. Miller, 

Philip R. Miller, 

Special Attorney , 
Department of Justice. 

Approved. 

(S) James M. Proctor, 

Judge. (Tr. Ex.) 

0. *. 80VIRMMCNT PRINTING OIIICI.l»4* 




